INTRODUCTION
By the very fact that one certain legal relationship can't be solved between subjects of the law, respectively one subjective right of civil nature can't be realized by compromise, causes the subjects of the law to appear before the courts to solve their certain disputed issues. Each litigant, which claims that his right to a judicial process has been violated has the right to use legal remedies. Also, the Constitution of the Republic of Kosovo, inter alia, in the framework of Human Rights and Freedoms, in article 31, paragraph 1 foresees that "Everyone shall be guaranteed equal protection of rights in the proceedings before courts, other state authorities and holders of public powers".
Meanwhile, in article 32, the Constitution regulates the right to use legal remedies, where it is stated that "Every person has the right to pursue legal remedies against judicial and administrative decisions which infringe on his/her rights or interests, in the manner provided by law". Therefore, the Constitution guarantees to everyone Dr. sc. Rrustem Qehaja i mr. sc. Armend Ahmeti
The constitutional doubts about the request for protection... establishment of legality, which was violated by the final decision which violates the law. 5 In civil litigation the role of the state prosecutor is limited. He can only: 1) initiate some judicial proceedings only when this is expressly foreseen by the law, 2) intervene in proceedings between third parties for protection of public interest, 3) submit extraordinary legal remedies and 4) request postponent or suspension of enforcement. 6 In this regard, we must state that the state prosecutor for a long time hasn't been included in civil litigation in Germany; in Austria he can only raise the claim for divorce. By contrast, his participation in civil cases in the francophone legal systems is commonplace. 7 The request for protection of legality was introduced after the World War II into Croatian law as a result of the reception of Soviet law, and was clearly motivated by the doctrine of (socialist) state paternalism and the protection of State (''public'') interests in private law disputes. 8 This legal remedy in Croatian law was abolished by Amendments to the Code of Civil Procedure that happened in 2003. Authors think that this is the biggest change in the legislation of Croatia, regarding the extraordinary legal remedies. The official explanation for deleting the rules on the request for protection of legality was the ''removal of State controls'' in civil proceedings, but it also pointed to some practical problems that had been caused by the fusion of the services of the State Defender's Office (the State Attorney who represents the State as a party to civil proceedings) with the service of public prosecution and the representation of public, general interests in all types of cases. 9 Further more, even the Federation of Bosnia and Herzegovina has abolished this extraordinary legal remedy. This conclusion is derived by analyzing the legal provisions of the Law on Contested Procedure (no. 53/03, 98/15). 10 In this regard, Slovenia didn't abolish this extraordinary legal remedy. This conclusion is derived by analyzing the legal provisions of the Law No. 36/04 on Contested Procedure 11 In addition to what was said above, in we analyze the legislation of Hungary, it is worth mentioning the Decision No. 1/1994. (I.7.) AB of the Constitutional Court. This decision meant a new step on the way toward the renewal of the remedy system. This decision sharply defined the right to disposition of the parties and limited the role of the state prosecutor (in order to meet the requirement of the rule of law). The Constitutional Court found that the prosecutor's general powers to initiate proceedings, to intervene, to file appeals and submit motions for the review of final decisions were unconstitutional. Therefore the Constitutional Court annulled legislative provisions pertaining to the exercise of the above powers. 13 If we go back to national legislation analysis, respectively in the legislation of the Republic of Kosovo, we must emphasize that the Law on State Prosecutor 14 has determined the duties and the competencies of state prosecutors, which include submitting ordinary and extraordinary legal remedies against decisions of courts. Also, with the Law on Amending and Supplementing the Law on State Prosecutor 15 it is foreseen that "Chief State Prosecutor has the exclusive competence for cases in third instance before the Supreme Court of the Republic of Kosovo and above all, cases which include extraordinary legal remedies". 16 This means for all areas of court proceedings, including also the civil litigation. This law gives competence to the state prosecutor to submit the request for protection of legality in civil litigation, as an extraordinary legal remedy, according to the legal provisions of the LCP. Also, the Law on Courts 17 has determined the competence of courts to decide based on the requests for protection of legality. The Supreme Court is competent to adjudicate the requests for protection of legality against final decisions of the courts of the Republic of Kosovo, as provided by the law. 18
SOME OF THE TyPICAL FEATURES OF USAGE OF THE REqUEST FOR PROTECTION OF LEGALITY IN CIVIL CASES
The request for protection of legality is expressly regulated by Articles 245-251 of the LCP of the Republic of Kosovo. The request for protection of legality is submitted to the court which decided in the first instance, in sufficient number of copies for court and for parties.
Against the final decision, the state prosecutor can submit the request for protection of legality within three (3) months. The deadline for submitting the request for protection of legality is calculated:
a. against the decision taken in the first instance, against which there was made no appeal, from the day this decision could be opposed by appeal; b. against the decision taken in the second instance, against which is raised the revision, from the day this decision was taken to the party delivered at the latest. 19 Against the decision issued in the second instance, against which the parties have raised the revision, the state prosecutor might submit the request for protection of legality only within thirty (30) days, from the date the revision was delivered to that party, the revision of which was sent earlier. 20 The filing of the request for protection of legality does not postpone the execution of the decision, but the postponement can be achieved according to the provisions of the enforcement procedure. 21 The request for protection of legality is not allowed against the decision issued by the Supreme Court, which decided on the revision or on the request for protection of legality. 22 The request for protection of legality is submitted by the state prosecutor, in accordance with the law. 23 Even the new legislator during the drafting of the new LCP had considered this fact and initially removed this legal remedy from the regulation. At the end of the drafting procedure, this legal remedy was introduced again into the LCP. The motives of the legislator for this uncertainty during the phase of drafting the new LCP are, so far, unknown. Therefore, even in our case it can be concluded that, despite the unsuccessful wording of the LCP provisions regarding the request 19 Article 245, paragraph 1 of the LCP of the Republic of Kosovo. 20 Ibidem, Article 245, paragraph 2. for protection of legality, these provisions have a taxative character. And it's hard for any other interpretation to may come into the light. Even if it comes to any other interpretation to allow another cause not foreseen by the law, then the very narrow interpretation of the provisions regarding the reasons for filing the request for protection of legality is indispensable. 24 Therefore, the state prosecutor is the only person that has the real and procedural legitimacy of raising the request for protection of legality. The state prosecutor has this exclusive right, even in cases where as party is presented the state prosecutor. Irrelevant is the question of whether the request for protection of legality can be submitted against the will of the party, due to the fact that in practice it never happens that this extraordinary legal remedy is submitted without the request of the party. Another requirement for submitting the request for protection of legality is that the case has been ended by final decision. 25 However, the initiative for submitting the request for protection of legality can also be taken by the parties, which under the conditions of the impossibility of submitting this extraordinary legal remedy, propose to the prosecutor to do so. In the court practice, this happens usually, so that the request for protection of legality is submitted by the prosecutor after he/she has taken the initiative from the parties. 26 The state prosecutor can raise the request for protection of legality for these reasons:
a. for essential violation of provisions of the contested procedure, if the violation has to do with territorial competence, if the court of the first instance has issued the decision without holding the main hearing, while it was its duty to hold the main hearing, if it has decided for the request, on which the contestation is continuing, or if in contradiction with the law, the public is excluded from the main hearing; b. for wrong application of the material law. 27 The state prosecutor can't raise the request for protection of legality due to the exceeding of the claim and due to the wrong or incomplete determination of the factual situation. 28 The request for protection of legality, therefore, is conceived to provide control of legality only in the viewpoint of law, but not in the factual viewpoint. 29 Free evaluation of the evidence can't be subject of the request for protection of legality raised by the state prosecutor. In this regard, it's interesting to cite 24 Morina, I. and Nikçi, S., op. cit., pp. 443, 448. 25 Ibidem, pp. 444. 26 the Judgement Gžž-23/69 of the Supreme Court of the Former Socialist Federal Republic of Yugoslavia, in which it is said, inter alia, that "In cases when the authorized state prosecutor raises the request for protection of legality and in it, points out that there is a reasonable doubt about the truth based on which the final judgement is issued -he is obliged to state the reasons why he finds that there is a reasonable doubt of the truthfulness of the facts mentioned." 30 Based on the provisions of the LCP, the competent court in order to decide for the request for protection of legality, shall act even when concludes that there was essential violation of provisions of the contested procedure, that was done in the procedure before the court of the first instance. 31 If against the same decision also the revision is raised (except the request for protection of legality), the competent court shall decide on these extraordinary legal remedies with one decision. 32 Meanwhile, article 251 of the LCP determines that, when the court decides upon the request for protection of legality, it will be limited only in examining the violations that the state prosecutor points out in its request. The authors of the Commentary of the LCP of the Republic of Kosovo state that "The Supreme Court can examine the case ex-officio even for other reasons, at least this examination isn't prohibited by legal norms." 33 But, in the legal doctrine, there are also other opinions, which differ from the one stated above. E.g Professor Emeritus of Civil Procedure Faik Brestovci thinks that "The attacked Judgement or Ruling is examined only in the attacked part by the request for protection of legality. The court takes into account only the reasons expressly shown in the request for protection of legality. The request for protection of legality which does not contain its reasons is dismissed."
In this case, by taking into account the fact that the request for protection of legality is an extraordinary legal remedy of attacking the final decision, then it can be ascertained that this remedy has no suspensive effect and as a result of this situation, the decision can be enforced in the enforcement procedure. Despite the fact that there are no reference provisions, I think that the provisions of the revision procedure (Articles 212, 213, 216, 220, 221, 222, 223 of the LCP of the Republic of Kosovo) should be applied analogously to the procedure of the request for protection of legality. It is clear that these provisions can be applied only analogously, unless something else is foreseen with the legal provisions which regulate the request for protection of legality. 34 30 The Supreme Court decides for the annulment of the final decision of the first instance court or the second instance court, in whole or in part, and returns the case for re-trial at the first instance court or the second instance court, if after the evaluation of the claims stated in the request the court finds that there has been procedural or material violation of the law.
Here it's presented one case, where the request for protection of legality was approved and the court decided to annul the decisions of the first instance court and the second instance court. Damage compensation was the subject of the dispute. June 2011, and the case was returned to the first instance court for retrial. According to the Supreme Court's assessment, the first instance court wrongly applicated the material law, because the factual situation of the case has not been fully determined. Thus, the findings of the first instance court which were fully approved by the second instance court are not enough for the fair and lawful resolution of this dispute. The Court of Appeal of the Republic of Kosovo, while deciding regarding the appeal of the defendant party has been obliged by the law, to take care of the right application of the material law. The Supreme Court of the Republic of Kosovo, having in regard the claims of the request for protection of legality, based on Article 247, paragraph 1, point b) and Article 251 of the LCP, had return the case for re-trial at the first instance court, respectively the first instance court was obliged to avoid the defects highlighted in this judgement, to engage the relevant Railway Expert, which is specialized for railway accidents, to verify the liability of the defendant party "NHT -Kosovo Railways", to verify the obligation of the defendant party regarding the establishment of the barriers or the Ministry of Transport and Post Telecommunication of the Republic of Kosovo and the fact that, if there had been foreseen to establish the barriers at the critical location where the accident occured. 35 Further more, The Supreme Court with the Ruling CML. No. 9/2015, dated 17 December 2015, accepted the request for protection of legality raised by the state prosecutor and annuled the Ruling of the Court of Appeal AC. No. 719/12015, dated 06 August 2015, and the case was returned for re-trial at the second instance court (Court of Appeal). The state prosecutor has presented essential violations of procedural provisions of the LCP, based on Article 182, which have occured at the procedure of appeal before the Court of Appeal, that the Court of Appeal unjustly decided to accept the appeal by wrongly calculating the legal deadline for submitting the appeal. The Court of Appeal of the Republic of Kosovo, after the acceptance of the appeal of creditor, has unjustly applicated the legal provisions regarding the calculating of the legal deadline for submitting the appeal and this has influenced in issuing an unjust and unlawful court decision, due to the fact that the appeal of the creditor is submitted after the expiration of the legal deadline. The Supreme Court decided that the second instance court (Court of Appeal) had wrongly applicated the material law. Due to the fact that, the factual situation was not fully determined and for this reason, consequently there were no conditions for changing the attacked decision by the Supreme Court. The Supreme Court assessed that the creditor had submitted the appeal after the expiration of the legal deadline. The Supreme Court obliged the second instance court (Court of Appeal) to avoid the defects, to assess the timeliness of the appeal submitted against the Ruling of the first instance court according to the evidence found in the court file and then, issue a just and a lawful decision. 36 The Supreme Court will refuse the request for protection of legality as unfounded, if the claims of the state prosecutor don't present violations of the applicable law in its request. The state prosecutor can't raise the request for protection of legality for wrong or incomplete verification of the factual situation. The state prosecutor can't give an assessment on factual situation, because this presents violation of the law. The request for protection of legality must be based on material and procedural violations of the law.
The Supreme Court will dismiss the request for protection of legality in these cases: when the request for protection of legality is not allowed, when the request for protection of legality is submitted by non authorised persons respectively not by the competent state prosecutor. It must be stated that, the request for protection of legality can't be used against the decisions of the Supreme Court.
If from the content of the request for protection of legality raised by the state prosecutor derives only the attacked judgement, but not any violation of the law is pointed out, then according to this request the Supreme Court can't decide and this request, must be dismissed as not allowed. 37 When the legal deadlines for submitting the request for protection of legality are not respected from the state prosecutor, respectively when the Supreme Court finds that the request for protection of legality is submitted out of legal deadline foreseen in Article 245 of the LCP of the Republic of Kosovo, then dismisses the request as untimely. The calculation of legal deadlines (the beginning of deadline, the termination of deadline etc.) is done according to the 
THE REqUEST FOR PROTECTION OF LEGALITy vIs-à-vIs CONSTITUTIONAL DOUBTS OF ITS USAGE IN CIVIL LITIGATION
According to the Article 250 of the LCP of the Republic of Kosovo, the court informs only the state prosecutor regarding the main hearing of the case, when the state prosecutor raises the request for protection of legality. Only the state prosecutor will be summoned at the hearing of the court for hearing the case upon the request for protection of legality. According to this legal provision, at this session won't be summoned none of the parties, neither the winner or the loser party. Also, according to this legal provision, the request for protection of legality has the character of an unilateral legal remedy. Through this legal provision it may have flagrant violation of procedural provisions, especially for the fact that it roughly violates the main principle of hearing the opposing party. It's also problematic the fact that for this extraordinary legal remedy, the real and the procedural legitimacy is only decided for the state prosecution. 39 The 40 The Applicant claimed that the challenged decision had violated his rights guaranteed by Articles 3, paragraph 2 (Equality Before the Law), Article 24, paragraph 1 (Equality Before the Law) and Article 31 (Right to Fair and Impartial Trial) of the Constitution of the Republic of Kosovo and Article 6 of the European Convention for the Protection of Human Rights and Fundamental Freedoms. The Applicant complained, in particular, that the Supreme Court rendered a judgment without the Applicant having been notified and summoned to take part in the proceedings in the same way as the state prosecutor. Inter alia, in this judgement it's stated that the Applicant could not have exercised his right to a fair trial without being present at these proceedings before the Supreme Court. The Court further notes that, according to the submissions of the Applicant, the Supreme Court's Judgment of 3 September 2010, was rendered in the presence of the Public Prosecutor, but without the Applicant having being notified and summoned to take part in the proceedings in the same way as the Public Prosecutor. Thus, in the Applicant's Freedoms that the proceedings before the Supreme Court were unfair. In particular, he argued that the principle of equality of arms had been violated as he had not been given an opportunity to comment on the company's appeal on points of law and the state prosecutor's request for the protection of legality. He further complained that the Supreme Court had incorrectly applied the national law.
The European Court of Human Rights in consisting of 7 (seven) judges, inter alia, unanimously holded that "There has been a violation of the principle of equality of arms under Article 6 § 1 of the Convention for the Protection of Human Rights and Fundamental Freedoms". Further more, according to the court's assessment, Article 6 § 1 of the Convention for the Protection of Human Rights and Fundamental Freedoms is intended, above all, to secure the interests of the parties and those of the proper administration of justice. In the present case, respect for the right to a fair trial, guaranteed by Article 6 § 1 of the Convention for the Protection of Human Rights and Fundamental Freedoms, required that the applicant be given an opportunity to have knowledge of, and to comment upon the company's appeal and the state prosecutor's request, which didn't happen.
From the above mentioned analyzes, it derives the inevitable high dose of constitutional suspicion for the request for protection of legality, in cases when only the state prosecutor is summoned to give his assessments about the request for protection of legality which he/she personally submitted. The Judges of the Supreme Court of the Republic of Kosovo must be very careful and in these cases, besides the state prosecutor, the opposing party should also be invited to participate at the courts hearing about the request for protection of legality submitted by the state prosecutor. If the invitation is not sent to the opposing party, and the opposing party does not participate at the hearing, then there is a risk of violation of the Article 31 of Constitution of the Republic of Kosovo and Article 6 of the Convention for the Protection of Human Rights and Fundamental Freedoms.
CONCLUSIONS
From the legal provisions of the LCP of the Republic of Kosovo, we conclude that the request for protection of legality is an extraordinary legal remedy of attacking the decisions issued in civil litigation, which is exercised from the competent state prosecutor, based on the reasons expressly regulated by the law and within the deadline foreseen strictly by the law. In spite of this, we must say that the role of the state prosecutor in civil litigation is fading in states with modern legal systems. From our analysis, it derives that the request for protection of legality raised by the state prosecutor in civil cases, is abolished from the positive law (Law on Contested Procedure) of Hungary, Croatia, Bosnia and Hercegovina, even in Kosovo's legislation initially this extraordinary legal remedy was removed, but in the phase of drafting the law (Law on Contested Procedure), under unclear circumstances, this legal institute was re-introduced. The reasons why this legal institute came back and was re-introduced to the drafting phase of the LCP are until now uknown.
However, when talking about this legal institute, special attention deserves the Judgement Ref. No.: AGJ. 193 / 12, dated 12 April 2012, of the Constitutional Court of the Republic of Kosovo, which treats some constitutional issues of this extraordinary legal remedy used in civil litigation. From this Judgement derives that, if only the state prosecutor is summoned to the courts hearing regarding the request for protection of legality, meanwhile the opposing party is not summoned to the courts hearing to express his/her claims, opinions and arguments, respectively is not heared from the court, then these cases of neglection may cause violation of the Article 31 of the Constitution of the Republic of Kosovo in relation with the Article 6 of the Convention for the Protection of Human Rights and Fundamental Freedoms. So in these cases, Article 250 of the LCP of the Republic of Kosovo, should always be interpreted extensively, so that also the opposing party must be summoned to the courts hearing regarding the request for protection of legality brought before the Supreme Court of the Republic of Kosovo by the state prosecutor, besides the state's prosecutor.
So as a conclusive remark, the Supreme Court of the Republic of Kosovo should invite also the opposing party, besides the competent state prosecutor at the courts hearing regarding the request for protection of legality, in other words the Supreme Court should give the opportunity also to the opposing party to give their response regarding to the claims raised on the request for protection of legality.
